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IN THE SUPttEME COURT OF THE STATE OF UTAH 
JAMES E. WISE, 
Petitioner-Appellant, Case No. 11051 
vs. 
JOH1'i W. TURNER, Warden: 
Utah State Prison, 
Defendant- Respondent. 
BRIEF OF APPELLANT 
---------------------
Appeal from the Judgment of the Third Judicial 
District Court for Salt Lake County, Honorable 
Joseph G. Jeppson, Judge. 
--------------------
CAtlL J. NEMELKA 
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A ttoniey for Appellant 
PHIL L. HANSEN 
Attorney General, State of Utah 
State Capitol Building 
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IN THE SUPREtv1E COURT UF THE STATE OF UTAH 1 
JAMES E. WISE, 
Case No. 11051 
Petitioner-A ppe Hant, 
~ 
vs. 
·l 
I 
I 
I 
JOHN W. TURNER, Warden: 
Utah State Prison, 
Defendant-Respondent. 
BRIEF OF APPELLANT 
STATEMENT OF NATURE OF CASE 
This is an appeal from a denial of a Petition for 
Writ of Habeas Corpus filed by the Petitioner-Appellant 
RELIEF SOUGHT ON APPEAL 
The Petitioner-Appellant seeks to reverae the 
trial courts ruling. 
STATEMENTS OF FACTS 
The appellant filed a petition for Writ of Habeas 
Corpus which was heard before the Hon. Joseph G. 
Jeppson, Judge of the Third judicial District Court 
2 
on the 5th and 18th days of September, 1967. The 
petitioner alleged, among other grounds, that the 
petitioner was incarcerated in the Utah State Prison, 
pursuant to a sentence issued by the Honorable judge 
Ray Van Cott, Jr. The petitioner further alleges that 
on the 9th day of October, 1963, and prior to the 
aforementioned date, he was denied his constitutional 
right to appear and defend in person thereby denying 
him due process of law according to Article 1, Sec-
tion 12 of Utah Constitution and Article 14 of the 
United States Constitution. 
Testirnony was received by the lower court; 
however, for purposes of the issue before this court, 
judge Joseph G. Jeppson ruled that the question of 
denial of the right to defend in person could not be 
reached by Habeas Corpus. (TR-22) The lower 
court ruled that an appealable matter cannot be 
reached on a Writ of Habeas Corpus (T R-32) and 
3 
refused to decide the merits of petitioner's allega-
tlons. (T R-22) 
ARGUMENT 
Point I 
THE LOWER COURT ERRED IN DECIDING AS 
A MATTER OF LAW THAT THE RIGHT TO DEFEND 
PRO SE IN A CRIMINAL PROSECUTION IS INSUFFI· 
CIENT GROUNDS FOR HABEAS CORPUS PROCEEDING~ 
The Constitution of this State provide&, ''In 
criminal prosecution the accused shall have the right 
to appear and defend in person and by counsel .•. '' 
Utah Constitution, Article l, Section 12. 
"It is generally, if not universally held that the 
accused in a criminal proceeding who ia sui Juris and 
not mentally incompetent has the right to conduct hi• 
own defense without the aid of counsel • • • " State vs. 
Penderville, 2 Utah 2d 281, 272 P2d 195. Further, 
4 
•• •. The right to defend ln person cenalnly shoold 
not be denied an accused in a situation where ne mult 
either choose to use it or proceed wtth counael in who1 
he tias lost confidence ••.• ·• State v•. Pendervtlle, 
supra. 
The Writ of Habeas Corpus ta to be ueed " • • • 
where the requirements of law have been eo ignored 
or distorted that the party ta substantially and effect-
ively denied what is included ln the term due process 
of law • • • " Bryant vs. Turner, Utah 2d __ , 
431 p 2d 121. 
Certainly, tne constitutional right to appeal and 
defend In person ls Included 1n the tern i. due proceaa 
of law, Chrtsttanaen vs. Harri!, lM Utah l, 163 P 2c 
:H4 (1945), and while appellant recognizes there mu81 
be a finality of judgment at aome point of tln.e, an 
Illegally detained person cannot be punished for fail-
ure to file a timely appeal upon conviction by a jury 
5 
when denied this constitutional right. 
The trial court refused to decide whether appellant 
had been substantially and effectively denied his con-
stitutional right to defend in per100 and •imply deter-
mined as a matter of law that thia matter cannot be 
reached by Habeas Corpus. (TR-22) Aasuming appel-
lant does have a constitutional right to appear and 
defend in person, it would be wholly unconscionable 
not to re-examine the conviction. Gallegos va. Turner, 
17 Utah 2d 2 73, 409 P2d 386. 
In view of appellant's contentions that he was 
denied the right to defend in person, he is at least 
entitled to have the merits of his claim decided by the 
courts of the State of Utah. 
CONCLUSION 
For the reasons set forth above, the appellant 
requests that the decision of the lower court be re-
versed and that the lower court be ordered to decide 
6 
the merits of appellant's Writ of Habeas Corpus. 
Respectfully submitted, 
CARL J. NEMELKA 
231 East 4th South 
Suite 410 Empire Building 
Salt Lake City, Utah 
Attorney for Appellant 
